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Judicial Review and Theoretical Reflection on Criterion of Defense Limit
——An Empirical Analysis Based on 750 Samples WANG Xuecheng * 157 ¢

After empirical investigation there are different standards for evaluating defense limit in judicial prac—
tice which mainly adopts the two constitutions based on “obviously exceed the necessary limit” and “cause
significant damage” and the one constitution based on “obviously exceed the necessary limit”. When defi—
ning significant damage only personal injury is used as an evaluation index and “equivalent to one person
seriously injured” is generally regarded as the starting point. When evaluating necessary limit it tends to fo—
cus on individual elements and emphasizes that the defender should keep the damage result to a minimum
lacking overall consideration and situational judgment. In order to correct the cognitive deviation in judicial
practice it should adopt the two constitutions based on “coordinate theory”. According to that defense lim—
it can be decomposed into behavior limit and result limit and excessive defense must negate both of them at
the same time. When evaluating the result limit property loss should be taken into consideration and
“slight injury ” maybe establish significant damage under certain conditions. In judging the behavior limit it
should adopt “necessary theory” and adhere the principle of overall consideration with the standpoint of “the
general person to whom the defender belongs” for a prejudgment.

Key Words Defense Limit; Necessary Limit; Significant Damage; Necessary Theory; Quantitative A—
nalysis

Wang Xuecheng Doctoral Student in Criminal Law of Renmin University of China Law School.
Commentary on Article 402 of Contract Law ( Unnamed Principal Agency) HU Donghai * 176 *

In the positive law of our country according to the effect standard the agency is divided into direct a—
gency and indirect agency and the former can produce the attribution effect. According to the nominal
standard direct agency can be divided into named principal agency and unnamed principal agency and the
former acts in the name of principal and the latter acts in the name of agent. According to the rule of un—
named principal agency stipulated by article 402 of Contract Law if the agent concludes a contract in his
own name with a third party and the elements of agency power and agency publicity are satisfied the attri-
bution effect may also occur. The judge should identify strictly unnamed principal agencys requirements.
The agent shall conclude a contract with a third party within the scope of power granted by the principal and
the third party must be aware of the specific principal at the time of conclusion of the contract. If the con-
tract is not binding the principal according to the will of parties the commission relationship and the situa-
tions of transaction etc. it may exclude the establishment of unnamed principal agency. The direct binding
effect of unnamed principal agency refers to the attribution effect of agency. The distribution of burden of
proof about this article applies the rule that the claimant bear the burden of proof.

Key Words Unnamed Principal Agency; Attribution Effect of Agency; Publicity Principle; In Agents
Name; Third Person Knows

Hu Donghai Ph. D. in Law Associate Professor of Law School of Zhongnan University of Economics

and Law.
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